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The original courthouse at Independence, Kenton County, Kentucky, 
was built in 1840 when John McCollum was County Judge. Mr. McCol- 
lum formerly had been a magistrate in Campbell County out of which 
Kenton County was formed. 

Judge McCollum donated five acres of land as a site for the court- 
house which was about 250 yards from the central point of the county. 

The present courthouse was built in 1911 when Walter Cleary was 
County Judge. 

Although the county seat of Kenton County is Independence, most 
of the sessions of the county court and circuit court are held in Coving- 
ton where the county has leased office and court room space from the 
City of Covington. Offices of the county officials are located in the Cov- 
ington City Building. 
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Bar Commissioners Recommend 


Appointment of Judges 


At a meeting of the Kentucky State 
Bar Association Board of Bar Com- 
missioners held at Lexington on May 
31, 1957, the Board recommended 
that all Judges of the Court of Ap- 
peals and Judges of Circuit Courts 
be selected in the following manner: 


1. Each judge should be ap- 
pointed by the Governor from a 
list of three names submitted to 
him by a non-partisan commission 
composed of lawyers and laymen. 


2. The terms of the non-partisan 
nominating commission should be 
staggered in such a manner as to 
prevent a majority of such com- 
mission from being selected by any 
one governor or other authority. 


3. That any judge selected as out- 
lined in 1 and 2 above should be 
required to submit his name to the 
voters of his district for acceptance 
or rejection after he has served not 
less than one year on the Bench to 
which appointed. If accepted, the 
Judge should have his name re- 
submitted in the same manner for 
re-election to a succeeding term. 


4. That all incumbent judges 
should hold office until the expira- 
tion of their term following the 
adoption of the Constitutional 





June, 1957 








Amendment providing for this 
method of judicial selection, and 
that all such judges should have the 
privilege of submitting their names 
to the voters for acceptance or re- 
jection in the same manner as 
judges initially appointed by the 
above-mentioned non-partisan com- 
mission. 


Prior to the above-mentioned meet- 
ing of Bar Commissioners, a Commit- 
tee of the Board consisting of Ben B. 
Fowler, Frankfort, Kentucky, Frank 
C. Malin, Ashland, Kentucky, Richard 
L. Garnett, Glasgow, Kentucky, and 
J. Paul Keith of Louisville, Kentucky, 
had been appointed to study the ques- 
tion of appointive judges and, as a 
result of their studies, presented to 
the Board the following suggested 
Constitutional Amendment: 


Proposal for Selection of 
Judges in Kentucky 


It is proposed that the Constitution 
of the State of Kentucky shall be 
amended by the repeal of certain sec- 
tions and by the addition of new sec- 
tions to provide for the selection of 
judges as follows: 


1. Courts subject to the plan—ap- 
pointments to fill vacancies 
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Whenever a vacancy shall occur in 
the office of Circuit Judge or Judge 
of the Court of Appeals, the Gov- 
ernor shall fill such vacancies by ap- 
pointing one of three persons possess- 
ing the qualifications for such office, 
who shall be nominated and whose 
names shall be submitted to the Gov- 
ernor by a non-partisan judicial com- 
mission established and organized as 
hereinafter provided. If the Gov- 
ernor fails to appoint within thirty 
days after the nominations have been 
certified to him by the nominating 
commission, the appointment shall 
be made by the Court of Appeals 
from the panel of nominees. 


2. Tenure of judges—term—declara- 
tion of candidacy—form of ballot—re- 
jection and retention 


Each judge appointed after nomina- 
tion by a commission as provided in 
the preceding Section 1 shall hold of- 
fice until the first Monday of January 
following the next general election 
held after he has served one year in 
such office. Any judge holding office 
or elected thereto at the time of the 
election at which this amendment is 
adopted, unless removed for cause or 
retired, shall remain in office for the 
term to which he would have been 
entitled had this section not become 
effective. Not less than sixty days 
prior to the general election next pre- 
ceding the expiration of his term of 
office, any judge whose office is sub- 
ject to the provisions of Section 1 
hereof may file in the office of the 
Secretary of State a declaration of 
candidacy for election to succeed 
himself. If a declaration is not so filed 
by any judge, the vacancy resulting 
from the expiration of his term of 
office shall be filled by appointment 
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as herein provided. If such a declara- 
tion is filed, his name shall be ‘sub- 
mitted at said next general election to 
the voters eligible to vote within the 
geographic jurisdictional limit of his 
court on a ballot or voting machine 
without party designation, reading: 


“Shall Judge —— -___ ; 
Name of Judge 

of the Court be 

Name of Court 

retained in office?” 


Yes ( ) No ( ) 


If a majority of those voting on the 
question vote “No,” then upon the 
expiration of his term, the office shall 
be vacant and shall be filled by ap- 
pointment as provided in Section 1; 
otherwise, said judge shall, unless re- 
moved for cause or retired, remain 
in office after the first Monday of 
January following such election for 
the full term of such office, and at 
the expiration of each such term shall 
be eligible for re-election to such office 
in the same manner. 


3. Nonpartisan judicial commissions 
—number, qualifications, — selection, 
and terms of members—majority rule— 
reimbursement of expenses—rules of 
Court of Appeals 


Non-partisan judicial commissions 
whose duty it shall be to nominate 
and submit to the Governor names of 
persons for appointment to judicial 
office as in this amendment provided 
are hereby established and shall be 
organized as follows: 

a. The appellate judicial commis- 

sions shall consist of nine members, 


one of whom shall be the Chief 
Justice of the Court of Appeals, 
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who shall act as chairman, and the 
remaining eight members shall be 
chosen in the following manner: 
The members of the Bar of the 
State residing in each Court of Ap- 
peals district shall elect four of 
their members to serve as a mem- 
ber of said commission, and the 
Governor shall appoint four citi- 
zens, not members of the bar, from 
among the residents of each Court 
of Appeals district, to serve as 
members of said commission. The 
term of office of such members 
shall be for a period of eight years 
from the date of appointment, pro- 
vided that at the time of the adop- 
tion of this amendment the lawyer 
members shall be elected for terms 
expiring two, four, six, and eight 
years from the date of such elec- 
tion, and the non-lawyer members 
for like terms. 


-b. The Circuit Court Judicial 


Commissions shall consist of seven 
members, one of whom shall be 
the presiding judge of the Court of 
Appeals of the district within which 
the judicial circuit of such commis- 
sion or the major portion of the 
population of said circuit is situ- 
ated, who shall act as chairman, and 
the remaining six members shall be 
chosen in the following manner: 
The members of the Bar of the 
State residing in the judicial circuit 
of such commission shall elect three 
of their members to serve as mem- 
bers of said commission, and the 
Governor shall appoint three citi- 
zens, not members of the bar, from 
among the residents of said judicial 
circuit to serve as members of said 
commission. The term of office of 
such members shall be for a period 
of six years from the date of ap- 











pointment provided that at the time 
of adoption of this amendment the 
lawyer members shall be elected 
for terms expiring two, four, and 
six years from the date of such 
election, and the non-lawyer mem- 
bers for like terms. 


c. No member of the appellate or 
circuit judicial commission other 
than the chairman shall hold any 
public office, and no member shall 
hold any official position in a po- 
litical party. Every such commis- 
sion may act only by the concur- 
rence of a majority of its members. 
The members of such commissions 
shall receive no salary or other 
compensation for their service as 
such, but they shall receive their 
necessary traveling and other ex- 
penses incurred while actually en- 
gaged in the discharge of their of- 
ficial duties. All such commissions 
shall be administered, and all elec- 
tions provided for under this sec- 
tion shall be held and regulated, 
under such rules as the Court of 
Appeals shall promulgate. 


4. Payment of expenses 


All expenses incurred in administer- 
ing Sections 1-6, when approved by 
the Court of Appeals, shall be paid 
out of the state treasury, from funds 
not otherwise appropriated. 


5. Prohibition of political activities 
by judges 

No judge of any court of record in 
this state, appointed to or retained in 
office in the manner prescribed in 
Sections 1-6, shall directly or indi- 
rectly make any contribution to or 
hold any office in a political party 
(Continued on page 124) 
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THE 1957 CONVENTION 


The 1957 Convention, held for the first time for many years in Lexington, 
Kentucky, was by any standard one of the better Conventions we have had 
in recent years. The Fayette County Bar Association is to be highly compli- 
mented for the excellence of the program, fine entertainment, and their 
hospitality. 

While each part of the program fully deserves a complete report of 
the material presented, we are resorting to an old adage that one picture 
can tell more than many thousand words, and with only three exceptions, 
reporting the program as a summary pictorial presentation. 


The Convention opened with a welcome from 





Wm. Swinford, A. J. Ross, Charles Adams, Wm. B. Gess, and VY. A. Bradley 


Following the opening session, Revision of the Criminal Code 


was discussed by Commonwealth Attorneys . . . 





L. Higgins, Seott Hamilton, Paul Mansfield, P. W. Duncan, and Fritz Krueger 
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After a tour of Kentucky Blue Grass farms and a delightful re- 
ception, the University of Kentucky honored Marvin H. Suit 
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t Joe Hall, Marvin H. Suit, P. Sims, Robert Spragens, and Pat Rankin 


. . - and the University of Louisville honored A. J. Sehlinger 





Eli H. Brown III, Wm. B. Peden, R. L. Sloss, A. C. Russell, Wm. Farrar, A. J. Sehlinger 
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. . « following which — * 


the University of Kentucky Troupers entertained at a Night Club 


Party . «- 





Wayne Moore Pat Nollinger Kenneth Reynolls 





For those who left the Night Club Party on time, the 9:30 a.m. 
Session on April 4 on “Studies on Juries” was most enjoyable 


and informative as presented by .. . 





Hans Zeisel, Fred Strodtheck, Paul Oberst, W. L. Matthews 
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. . » Universally enjoyed was the Trial Judges Panel ably pre- 


Sy ee 
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Jean L. Auxier, Amos H. Eblen, Watt M. Prichard, Stuart E. Lampe 


The speech made by the President of the American Bar Associa- 
tion, Hon. David F. Maxwell, was enjoyed at the General Assembly 


Luncheon by .. . 


D. B. Coughlin, Blakey Helm, David Maxwell, V. A. Bradley, Henry T. Duncan 
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Three eapable lawyers .. . 


Robert L. Sloss, B. L. Kessinger, Jr., R. P. Hobson 


. « + presented the Unauthorized Practice Forum 


followed by... 





An excellent speech by T. Coleman Andrews on Taxation 


Richard L. Garnett, Mr. Andrews, 
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At the Annual Banquet Judge R. L. Spragens was honored 


: ® - = £ + : . Z - 
Vv. W. Ewen, Judge Spragens, Ed. Jackson, Mr. & Mrs. B. Fowler, Morris Montgomery, 
and J. B. Milliken 


For Outstanding Service, Hon. T. C. Carroll was recognized 


Mr. Carroll, Jas. B. Milliken, Stanley F. Reed 
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After an introduction by Governor Chandler 


Justice Stanley F. Reed... 


. L. Garnett, A. B. Chandler, VY. A. Bradley, Sr., S. F. Reed 


. . « made a brilliant address (see page 136), and 


Hon. D. Bernard Coughlin 


assumed the office of President 





Excerpts from the Address of David F. Maxwell 
of Philadelphia, President of the American Bar 
Association, to the Kentucky Bar Association, 


Lexington, Kentucky, April 4, 1957 


Eprror’s Nore: While Mr. Maxwell digressed considerably from 
his prepared text, these excerpts seemed very much worthwhile. 


By continuous open and flagrant 
violations of the American Bar Asso- 
ciation’s canons of ethics, a few un- 
scrupulous lawyers, motivated by pri- 
vate profit and operating in widely 
scattered sections of the country, have 
brought shame upon the entire legal 
profession. The devastating effect of 
their unethical practices has been 
pointed up in a grist of articles ap- 
pearing recently in national maga- 
zines. 

Describing the participation of cer- 
tain lawyers in the ambulance chasing 
rackets and in organized crime syn- 
dicates, these articles are critical of 
bar associations for permitting such 
conditions to exist. 

The American Bar Association has 
not been oblivious to the illegal prac- 
tices of this fringe group of lawyers. 
Three years ago the House of Dele- 
gates authorized the appointment of 
a special committee to investigate the 
solicitation and handling of personal 
injury claims. In the interim this 
committee, one of whose members is 
your own Robert P. Hobson of Louis- 
ville, has been conducting a quiet 
inquiry in this field and I am advised 
that it will file a report in July. If 
that report discloses improper acts on 
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the part of any lawyers, proceedings 
should be instituted against them on 
the local level with all the celerity that 
a surgeon would use in excising a can- 
cerous growth once discovered. 

There is no doubt that the most 
glaring transgressions in the ambu- 
lance chasing racket have been by 
lawyers specializing in federal em- 
ployee liability cases. Here the stakes 
are particularly high and the competi- 
tion unusually keen. Most of the 
cases arising from railroad accidents 
involving trainmen are funnelled into 
particular law firms by certain labor 
unions under an arrangement by 
which the law firms defray the costs 
incurred by the union in operating 
this type of service. In Illinois a test 
case has been instituted to determine 
whether such an agreement made by 
a law firm with a labor union con- 
stitutes a breach of the canons of 
ethics by the law firm. 

The lawyers involved in this type 
of litigation have generally brought 
suits in the jurisdiction where the 
highest verdicts are obtainable irre- 
spective of how far removed from the 
point where the accident occurred or 
where the plaintiff resides. 


This has frequently resulted in con- 
119 





gested dockets in large metropolitan 
centers, particularly in New York and 
Chicago, where litigants must wait 
two to four years to have their claims 
determined. To reduce the log-jam 
of such cases in these favored juris- 
dictions, the American Bar Associa- 
tion is sponsoring legislation which 
would limit the right of plaintiffs in 
such cases to bring suits only in the 
place where the accident occurred 
or where the plaintiff resides. 

The actual participation by lawyers 
in the operations of crime syndicates 
presents an even more intolerable 
situation and a more difficult one with 
which to cope. One author, writing 
in a magazine of wide national circu- 
lation, accuses lawyers retained by 
gangsters of bribing the police, tam- 
pering with evidence, setting up in- 
genious methods for facilitating book- 
making, killing urgently needed anti- 
crime proposals in State legislatures, 
and in many other ways. But the crux 
of his criticism is contained in the fol- 
lowing statement: 


“Right now there is a job of house 
cleaning to be done. Most pro- 
fessions are policed by the state 
agency that licenses them. For ex- 
ample, a state medical board takes 
away an erring doctor's license. But 
lawyers police themselves. Almost 
invariably, unless an attorney is 
jailed for a felony, he loses his right 
to practice only by the action of 
fellow lawyers. The local bar 
association’s grievance committee 
brings charges, and a judge, usually 
one in the state’s highest court, de- 
cides whether to disbar. 

“But have the lawyers been po- 
licing themselves.” 


That is a pertinent question which 
deserves a frank answer. There is 
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no question but that where the evi- 
dence to prove these reprehensible 
practices on the part of lawyers is 
available, the strict enforcement of 
the canons by bar associations and the 
imposition of severe penalties upon 
offending lawyers by the courts, 
would soon remedy the evil. 

But to get the evidence is another 
matter. Most bar associations are not 
staffed with trained investigators nor 
have they the financial resources to 
hire them. Therefore bar associations 
are dependent upon public law en- 
forcement agencies to supply evidence 
of the involvement of lawyers in large 
scale rackets. Where evidence is 
forthcoming from such sources, I am 
certain that prompt action will be 
taken on the local level to eliminate 
all criminal practices by lawyers. 





Congratulations to Kenton 
County Association 


The Kenton County Association is 
to be highly congratulated for the 
effective program it has been carry- 
ing on during the year 1957. The 
Association has issued a very attrac- 
tive brochure under the title of “Your 
Rights in Traffic Court” which out- 
lines the rights of a person charged 
in that Court. 

The Association has, in cooperation 
with the Kenton County Medical So- 
ciety, adopted “Standards of Profes- 
sional Procedure Governing Attorneys 
and Physicians.” These Standards of 
Procedure have been printed in 
pamphlet form and made available 
to members of the Bar Association 
and Medical Society. 

Services of this type indicate what 
an active Association can do, and 
the Association’s President, John J. 
O'Hara, is to be highly complimented. 
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District Bar Meetings will be 
held as follows: 


PLACE DATE 

stellata Ken Lake Horet.............................September 16 
ons y Soon OWENSBORO 202... eeseeeeeeeeeneneseeeeeeee  @Ptember 17 
BowLinG GREEN ..................-.------ .... September 18 

ee COLUMBIA 002... eeeseeeeeeeeeeeeneeeees--- eptember 19 
Rasbue 11:14 te. September 20 
HARLAN ....... ee ee a September 23 
PRESTONSBURG. .......-.2.20-cs0-se0ese0eeeseeseees September 24 
eeu COVINGTON .........-.2-0--.0000.e--s-0-01-s-s.--- September 25 
BEE Ee September 26 
I hh aC cents September 27 


The subjects for discussion will be 


Full Program Will Appear In September Issue 
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State Bar Cian 1957-1958 


BAR JOURNAL COMMITTEE 
J. D. Crappock, Jr., Munfordville 


1. L. M. Tiwron REeEp, Mayfield 1, Joun A. Konrman, Covington 
2. Epwarp R. Hays, Pikeville 2. JaMes B. Younc, Louisville 
3. B. L. Kessincer, Jr., Lexington 3. Joun S. Hacer, Owensboro 
PUBLIC RELATIONS COMMITTEE 
J. Paut Kerrn, Louisville 
1. Burtyn Pike, Shepherdsville 1. Rocer E. Vincent, Louisville 
2. CHARLES L. Hopson, Frankfort 2. E. Durwarp WELpon, Georgetown 
38. Witut1aM G., Craic, Owensboro 38. A. W. Repmon, Louisville 
DISTRICT BAR COMMITTEE 
Mausert R. Mitts, Madisonville 
1. Virey O. BLacksurNn, Somerset 1. Vicror W. Ewen, Louisville 
2. Bert T. Comps, Prestonsburg 2. James P. Hanratry, Hopkinsville 
3. T. E. O’'SHaucunessy, Versailles 3. Cart H. Eserr, Newport 


UNAUTHORIZED PRACTICE COMMITTEE 


No.an Carter, Lexington 


1. Ropert M. Spracens, Lebanon 1. Rosert L. Stoss, Louisville 
2. Pamir Harcerr, Maysville 2. L. D. May, Pikeville 
3. Ernest W. Rivers, Paducah 3. Aucust WINKENHCFER, Bowling 
Green 
ETHICS COMMITTEE 
FRANK Matin, Ashland 
1. JaMes W. Stites, Louisville 1. Frank S. Grnoccuio, Lexington 
2. Georce T. MUEHLENKAMP, Newport 2. H. Ketty Crore, Pineville 
8. Jonn K. McDonatp, Paducah 3. WiuraM A. Lamkin, Brandenburg 
TRIAL COMMITTEE 
ApriAN H. Terreci, Paducah 
1. JaMes M. Lassrrer, Murray 1. G. D. MILuiken, Jr., Bowling Green 
1. Ricnarp L. Garnett, Glasgow 1. JaMes F. Cray, Danville 
2. HarLAN Herman, Carrollton 2. J. Miron Luxer, London 
2. Houston L. Woop, Maysville 2. Cuas. F. Woop, Louisville 
8. Porrer Gray, Ashland 3. Paut H. Mansrietp, Lexington 
8. Roy Vance, Paducah 3. Atvin Lisansy, Princeton 
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LEGISLATIVE COMMITTEE 
James F. Gorpon, Madisonville 


. Morton Hoxsrook, Jn., Owensboro 1. Rospert E. Hatron, Louisville 
. E. Gatnes Davis, Frankfort 2. THomas F. Mansy, La Grange 
. Wiiu1aM L. SuLiivan, Henderson 3. Rosert L. Gunwetrte, Nicholasville 


AMERICAN CITIZENSHIP COMMITTEE 


Peyton Hosson, Pikeville 
Dee Axkers, Frankfort 1. Witson W. Wyatt, Louisville 


. James T. Hatcuer, Elizabethtown 2. Cuas. S. LANprRuM, Jr., Lexington 


W. D. Bratcuer, Morgantown 3. James W. Wine, Jr., Pikeville 


COMMONWEALTH ATTORNEYS COMMITTEE 


J. Dav Francis, Bowling Green 


. Davin REEp, Paducah 1. Scorr Hamitton, Louisville 
OuiE J. Bowen, Lawrenceburg 2. Wii1AM J. Wise, Newport 
. G. L. Tucker, Cynthiana 3. W. Major Garpner, West Liberty 
POLICY AND ADVISORY COMMITTEE 
Marion W. Moore, Covington 
. Georce S. Wits6n, Owensboro 1. W. H. Dysarp, Ashland 
H. M. Gricssy, Springfield 2. Jonn L. Davis, Lexington 
S. Y. Trmexe, IV, Hopkinsville 38. Witt1aM A. Hamm, London 


ECONOMIC COMMITTEE 


RayMonp C, STEPHENSON, Louisville 
James S. CHENAULT, Richmond, Vice-Chm. 


. Henry O. Wurttow, Paducah 1. Tom B. Grvuan, Shepherdsville 

. Rowiey M. Sanpiwce, Owensboro 1 

. James C, SHEeeHan, Danville 2 

. Harovp R. Marquette, Louisville 2. Donato P. Mooney, Lexington 
3 


. GLenn W. DennaM, Middlesboro 
. Water D. Vest, Walton 


Rupert Witxorr, Grayson . J. THaxrer Sms, Cynthiana 
M. C. Repwing, Jr., Winchester 3. THomas K. Suurr, Georgetown 


. Josepu J. Leary, Frankfort 8. Pat Rankin, Stanford 


ParKER Duncan, Bowling Green 


LEGAL AID COMMITTEE 
T. C. Carrot, Shepherdsville 


. Maria C. Meuter, Louisville 1. CLay SHACKELFORD, Richmond 
. Rosert E, Ruserc, Covington 2. ArrHuR T. Bryson, Jr., Ashland 
Wiu1aM C. ALLEN, Marion 3. Paut Carter, Tompkinsville 
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LEGAL EDUCATION COMMITTEE 


Wiu1aM L. Witson, Owensboro 


. Tuomas S. Dawson, Louisville 
R. V. Goontett, Frankfort 
. A. C. Russet, Louisville 


Che 


1. Frep G. Francis, Prestonsburg 
2. Pottarp Wurrte, Hopkinsville 
3. W. L. MatrHews, Lexington 


JUDICIAL COMMITTEE 
Ben B. Fow ter, Frankfort 


. Maxey B. Harwin, Bowling Green 
. THomMas B, McGrecor, Frankfort 
. Ernest N. Futon, Bardstown 


on 


1. OtpHAM CLarKE, Louisville 
2. Smmeon S. Wiis, Ashland 
3. Grant F. KNnuck es, Pineville 


CARLISLE MEMORIAL COMMITTEE 


Lorimer W. Scorr, Newport 


. ALLEN P. Cussace, Leitchfield 
. Prerce Livevy, Danville 


one 


. Ep. T. Breatuitrt, Jr., Hopkinsville 


1. Atva A. HoLion, Hazard 
2. CHARLES S$. ADAMs, Covington 
3. Joun A. Futton, Louisville 


i. Expires April 1, 1958 
2. Expires April 1, 1959 
3. Expires April 1, 1960 


Bar Commissioners Recom- 
mend Appointment of Judges 
(Continued from page 111) 
or organization, or take part in any 

political campaign. 


6. Self-enforcibility 

All of the provisions of Sections 1-6 
shall be self-enforcing except those 
as to which action by the general as- 
sembly may be required. 

The Board of Bar Commissioners 
approved the foregoing proposal in 
principal, subject to such changes or 
alterations as might seem appropriate 
after the matter has been further 
studied by the Legislative Committee 
and Judicial Committee. 


124 


1957 KRS Supplement 
Published 


The 1957 KRS Annotations Supple- 
ment, published in April, contains 
annotations to every case involving 
the Constitution and the statutes de- 
cided between 1943 and 1957; all cases 
involving KRS sections formerly a 
part of the Civil Code; plus all cases 
relating to the new Civil Rules. This 
1200-page supplement contains more 
than 20,000 annotations, 5,000 of 
which are new. The entire text has 
been re-edited. 


Address orders to: 


Legislative Research Commission 
Frankfort, Kentucky _ Price $5.00 
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Charles W. Iseral, 


Vv. 


Workmen’s Compensation Board 


No. 647232 






Plaintiff, 


Opinion and Order 
April 16, 1957 


Duro Paper Bag Mfg. Co., 


Defendant. 


Eprror’s Note: Apropos the legal profession's interest in the pre- 
vention of unauthorized practice of law, the following Workmen's 
Compensation Board opinion prepared by its Chairman, Clay 
Shackelford, should prove of interest. 


Defendant, Duro Paper Bag Mfg. 
Co., moves that we apportion pay- 
ment of certain medical expenses al- 
legedly incurred by plaintiff, Charles 
W. Iseral, and seeks to have us ap- 
prove a purported compensation 
agreement signed by plaintiff's wife 
and defendant’s insurance carrier, 
Standard Accident Insurance Com- 
pany, but which has not been signed 
by either plaintiff or defendant. The 
motion, an amendment thereto and 
the purported agreement were signed 
and filed by Mr. J. L. Townsley. 

Mr. Townsley styled himself “Claim 
Adjuster” and “Claim Representative,” 
and is apparently an employee of the 
aforesaid insurance carrier. The rec- 
ord is devoid of indication that he 
is licensed to practice law in any 
jurisdiction, and his name does not 
appear upon the current roster of 
the Kentucky State Bar Association. 

Rule 3.020 of the Rules of the Court 
of Appeals of Kentucky states: 

““The practice of law is any 
service rendered involving legal 


knowledge or legal advice, whether 
of representation, counsel, advocacy 
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in or out of court, rendered in re- 
spect to the rights, duties, obliga- 
tions, liabilities, or business rela- 
tions of one requiring the services. 
But nothing herein shall prevent 
any person not holding himself out 
as a practicing attorney from draw- 
ing any instrument to which he is 
a party without consideration unto 
himself therefor.” 


The opinion rendered in the case 
of Hobson v. Kentucky Trust Co. of 
Louisville, 303 Ky. 493, 197 S.W. 2d 
454, contains an exhaustive analysis 
of the scope and application of the 
above quoted Rule. The facts upon 
which that opinion is based have little 
in common with those of the instant 
case, but we are of the opinion that 
the principles therein enunciated are 
clearly applicable to the problem with 
which we are confronted by virtue of 
Mr. Townsley’s herein representation 
of defendant and its insurance car- 
rier. As authority for such opinion, 
we feel that we need cite only the 
letter, under date of June 22, 1956, 
from Chief Justice Milliken to the 
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Kentucky State Board of Bar Com- 
missioners. 

The aforesaid letter answers the 
question of whether Mr. R. P. Sohan, 
who is not a lawyer but is a freight 
expert and registered practitioner be- 
fore the Interstate Commerce Com- 
mission, can legally represent a cor- 
poration of which he is managing 
director before the Kentucky Depart- 
ment of Motor Transportation. After 
pointing out that practice before an 
administrative agency entails actions 
and obligations virtually identical 
with those normally taken and dis- 
charged by a lawyer in a court pro- 
ceeding, the Chief Justice concludes 
as follows: 


“If Mr. Sohan may do all the 
things set forth above before the 
Department, his counterpart, acting 
in the role of an ‘expert’, may fully 
participate in a similar manner be- 
fore the Workmen’s Compensation 
Board, the Department of Economic 
Security, the Public Service Com- 
mission, and, in fact, before any 
and all of the other quasi-judicial 
bodies in our state government. The 
Court of Appeals concludes that 
such action would constitute the 
practice of law within the purview 
of RCA 3.020.” 


We have no doubt but what the 
course herein pursued by Mr. Towns- 
ley constitutes the practice of law, 
and the record indicates that he is 
without authority to engage in such 
practice. 

Like the great majority of the 
numerous administrative agencies cre- 
ated since the turn of the century, 
this board’s decisions are not handed 
down from the bench, it is without 
authority to coerce compliance with 
its orders, and its members wear no 


126 


judicial robes. In brief, it is simply 
an agency created for the purpose 
of assisting the courts in making pre- 
liminary findings of fact. Greene v. 
Caldwell, 170 Ky. 571, 186 S.W. 648. 
Even so, it does act in a quasi-judicial 
capacity; and, when so acting, has 
control of cases pending before it the 
same as a court. Sweeney v. Kentucky 
State Highway Department, 313 Ky. 
503, 232 S.W. 2d 1018. We would 
be derelict in our duty to the general 
public, the courts, and the bar if we 
exercised that control in a manner 
which permitted or condoned un- 
authorized practice of law. 

This cause will be held in abey- 
ance until such time as plaintiff, in- 
dividually or by counsel, or defendant, 
by counsel, seeks some further dis- 
position. 


Order 


This cause having been considered 
by the full board, it is ordered: (1) 
that it be held in abeyance, subject 
to further orders of the board; and 
(2) that the executive secretary of 
the board promptly forward copies 
of this opinion and order to plaintiff, 
to defendant, to every insurance car- 
rier within the purview of KRS 
342.445, to every holder of a self- 
insurance certificate issued pursuant 
to KRS 342.345, and to Secretary, 
Kentucky State Bar Association. 





—_— 


Accident Reports 


Don Sturgill, Commissioner of Pub- 
lic Safety, announces that any attorney 
will be furnished a photostatic copy of 
the police report of any accident in 
the state, on which the department 
has a report, for a one dollar service 
charge. 
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JUDICIAL SELECTION REFORM TODAY 
By GLENN R. WINTERS* 


Members of the League of Women 
Voters: 

I am glad to have the privilege of 
meeting with you today and getting 
acquainted with you, and I am glad 
to be able to acknowledge the great 
contributions that have been made 
by your organization to the better- 
ment of government. I am a new- 
comer to Illinois, but in my work in 
the American Judicature Society I 


‘have had frequent contact with 


League members in many parts of 
the country, and I can testify from 
my own observation and experience 
that through the years they have 
taken a greater interest in the im- 
provement of the administration of 
justice than any of the other non- 
legal groups with which I have come 
in contact. 

Just the day before yesterday, at 
the National Conference on Govern- 
ment in Memphis, Tennessee, I sat 
in a panel discussion on “Choosing 
the Judges,” in which a prominent St. 
Louis lawyer made the statement that 
the help of the League of Women 


*This address was delivered before a 
meeting of the Illinois League of Women 
Voters, Chicago, November 15, 1956. The 
author is executive director of the American 
Judicature Society, Chicago, and editor of 
the Journal of the American Judicature 
Society. 
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Voters had been all important in the 
successful promotion of the Non- 
Partisan Court Plan in that state. One 
of the most hopeful signs for judicial 
reform in Illinois is the interest‘ you 
have taken in it and the work you 
have already done and are going to 
do in its behalf. 


As we contemplate the faults and 
defects of the judicial establishment, 
it is well to reflect that it is only 
fairly recently in the long history 
of mankind that judicial administra- 
tion has been recognized as some- 
thing apart from the rest of the gov- 
ernmental function. Primitive rulers 
did not distinguish among the execu- 
tive, the legislative and the judicial 
branches of government. They just 
ruled. Indeed, great kingdoms and 
empires, highly civilized, had come 
and gone before the doctrine of sep- 
aration of powers ever was talked 


about. 


And yet no nation or people ever 
was governed without attention to 
the administration of justice in some 
way. The first job of any government 
is to keep the peace, and an absolutely 
necessary part of keeping the peace is 
to provide some forum where people 
may bring their disputes for peaceful 
settlement instead of taking the law 
in their own hands and fighting it out. 
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Government is a three-legged stool. 
One leg is the executive, one the 
legislative, and one the judicial. A 
four-legged chair or table can main- 
tain a precarious balance with one 
leg gone, but the full weight rests 
on each leg of a three-legged stool, 
and if any one of the three breaks, 
the whole thing falls. A three-legged 
stool is no stronger than its weakest 
leg, and if one leg is cracked, it will 
do no good to strengthen and rein- 
force the other two. When the weak- 
est one breaks, the whole thing 
collapses. 

Examples are not wanting of the 
application of these truths to the ju- 
dicial branch of the government. At 
the annual meeting of the American 
Judicature Society in Washington, 
D. C., in 1950, Dr. Kurt Schuschnigg, 
former chancellor of Austria, now on 
the faculty of St. Louis University, 
traced the downfall of his country 
and Germany to Hitler’s degradation 
of the judiciary. All of Hitler's 
schemes for perversion of the German 
government to his ends would have 
failed had he not first assured him- 
self of an obedient judiciary to give 
them the false stamp of legality. Last 
April at the Dallas conference of the 
Inter-American Bar Association, I 
heard Argentine lawyers tell a shock- 
ingly similar story of how the Argen- 
tine dictator, Juan Peron, had con- 
trived to replace the entire Supreme 
Court of Argentina with men of his 
choosing as a necessary first step to 
the plundering of his country which 
followed. 

God forbid that America ever 
should go the way of Germany, Italy, 
Russia, and Argentina; and as long 
as honest, able, and fearless judges 
sit in American courtrooms, you and 
I may know that our liberties are 
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still safe. I think that I may also 
state the converse of that. To what- 
ever extent the men who sit in judg- 
ment over us today are not honest, 
able, and fearless—to whatever extent 
our courts are now manned by judges 
whose judgments can be swayed by 
considerations of any kind other than 
the rights of the parties before them 
—to that extent the liberties we cher- 
ish already are insecure. 





If the concept of the separation of 
powers of government is a recent 
one, so is the problem of selection 
and tenure of judicial officers. The 
first judges were designated for that 
work by the king simply as a matter 
of convenience to himself to make 
possible the delegation of one easily 
separable part of his work in order to 
give him more time for other matters 
demanding his attention—all too often, 
the waging of war. You can see 
such a picture of the judicial office 
in the Old Testament account of the 
early Israelite nation, and in the his- 
tory of early England, where the Lord 
Chancellor became a judge by hear- 
ing cases as the king’s personal repre- 
sentative. 


It was the most natural thing in the 
world that persons so designated 
would be personally selected by the 
king, and would continue to serve 
only as long as the king so directed, 
and that would depend, in part at 
least, on how satisfactory their work 
was to him. But that put the judge 
in a difficult position whenever the 
king happened to have an interest 
in the outcome of a case, for the 
judge then had a divided responsi- 
bility —to his employer on the one 
hand, and to the parties before him 
on the other. Thus began a centuries- 


Kentucky State Bar Journal 




















long struggle for judicial indepen- 
dence, which is not fully won yet. 


In 1776 the American colonists com- 
plained in their Declaration of Inde- 
pendence that the king of England 
had made their judges dependent 
upon his will alone for their tenure 
in office and the amount and pay- 
ment of their salaries. After inde- 
pendence, the colonists experimented 
with a number of different methods 
of selection of judges. Some had their 
judges appointed by the governor, 
the king’s successor, but with con- 
firmation by one or both houses of 
the legislature; others with confirma- 
tion by the governor’s council; some 
gave the job to the legislature alone. 
Finally in 1832, Mississippi tried 
popular election of judges. It suited 
the temper of those proud, aggres- 
sive, self-reliant, and democratically- 
minded people, and in a few years 
- it became, as it still is, the dominant 
method of selection of American 
judges. But among the colonial 
states along the Atlantic coast elec- 
tion never did catch on very well, 
and to this day about a dozen of 
them still use appointment by gov- 
ernor or legislature. 


A reaction set in not many years 
after the introduction of the elective 
method, and for a hundred years now 
the pros and cons of election and ap- 
pointment of judges have engaged 
the interest of students of government. 
In brief, the argument for election of 
judges is that in this country the peo- 
ple are the sovereign, and to them 
belongs the prerogative of the sov- 
ereign of old, to decide who is to 
do. the judging and to fire those who 
do it if it is not done right. There 
is a lot of force in that argument, and 
it has been winning votes for a hun- 
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dred years. The argument of the op- 
position is that it is not true that the 
elective method enables the people to 
choose their judges. They can only 
select among the names on the ballot, 
and the political powers who put the 
names on the ballot really have the 
power of judicial appointment, with 
considerations other than character, 
ability, and judicial fitness usually 
controlling. 


About forty-five years ago, Profes- 
sor Albert M. Kales of Northwestern 
University Law School proposed a 
plan to combine the best features of 
both election and appointment of 
judges. His plan was that judicial 
vacancies should be filled by appoint- 
ment by a high elected official—the 
governor or the chief justice—from 
a list of names submitted to him by a 
non-partisan nominating commission; 
the judges so chosen then to go before 
the voters from time to time at a 
general election with no competing 
candidate, on the sole question of 
whether or not they should be con- 
tinued in office. This, he thought, 
would provide for informed, intelli- 
gent, and reasonably non-political se- 
lection in the first place, with oppor- 
tunity for the voters to dismiss the 
judge if they were not satisfied with 
him. 

For a quarter of a century the 
American Judicature Society advo- 
cated this plan, like John the Baptist 
as a “voice crying in the wilderness.” 
In 1937 it finally won the endorse- 
ment of the American Bar Association, 
and three years later it was adopted 
by the people of Missouri in their 
“Non-Partisan Court Plan.” Under 
that plan, judges are appointed by 
the governor from a panel of three 
names submitted by a nominating 
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commission composed of three lawyers 
elected by the bar, three laymen ap- 
pointed by the governor, and the chief 
justice or the presiding judge of a 
court of appeals as chairman. The 
judge serves until the next election, 
and then, and every six years there- 
after, his name is submitted to the 
voters on a separate ballot, without 
competition, on the sole question of 
his retention in office. If he is de- 
feated, a vacancy exists, which is filled 
by appointment as before. The plan 
applies to the appellate courts and 
the circuit courts of St. Louis and 
Kansas City. 

The adoption of this plan in Mis- 
souri was the result of a state-wide 
mobilization of all the forces for better 
government into an organization 


known as the Missouri Institute for 
the Administration of Justice. Missouri 
lawyers drafted its text and provided 
leadership in the setting up of the 


Institute, but the Institute’s strength 
was in its non-lawyer members, and 
I have already mentioned the vital 
part played in it by the Missouri 
League of Women Voters. The po- 
litically dominated legislature refused 
to submit the plan to the voters, and 
so the M. IL. A. J. conducted a state- 
wide campaign for signatures to an 
initiative petition. Those thousands 
of signatures had a lot to do with the 
90,000 majority by which the plan 
was adopted just sixteen years ago 
this month. The legislature then got 
busy and submitted a repeal amend- 
ment, which was defeated by 180,000 
votes. In 1945 Missouri voters again 
endorsed the plan in the course of 
adopting a new constitution, and it is 
the opinion of many that the Non- 
Partisan Court Plan helped to put 
over the new constitution. 
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During the sixteen years since 1940 
there has been ample opportunity to 
test the Missouri plan in action, and 
the result has been good. Even the 
plan’s worst enemies admit that it 
has given Missouri good judges. Im- 
mediately after its adoption, a su- 
preme court consisting entirely of 
judges who had been elected on the 
Democratic ticket was called upon to 
decide the outcome of a closely-con- 
tested race for governor of the state. 
The judges decided unanimously in 
favor of the Republican and against 
the Democratic candidate. It would 
not be fair to them to say that the 
decision would have been the other 
way had they not known that their 
future in office was no longer de- 
pendent upon the good will of the 
state Democratic organization, but 
certainly nobody can deny that in 
that situation it must have been much 
easier to make an unbiased decision 
in a case of such great political im- 
portance. A questionnaire poll of 
selected representative Missouri law- 
yers about ten years ago revealed 
nearly all of them strongly in favor 
of the plan and very pleased with its 
results to that date, and right now 
there is a movement under way to 
extend its operation to the large and 
important St. Louis County immedi- 
ately surrounding the City of St. 
Louis. 


I wish I might be able to tell you 
that during the sixteen years since 
1940, a dozen other states had fol- 
lowed Missouri's example, but it is 
just not that easy. I think judicial 
institutions are woven more deeply 
into the fabric of a people’s life and 
customs than any others except those 
of family life and those of religion. 
They are bound to be very difficult 
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to change, and it is well that that 
is so. Just the same, there is a sub- 
stantial and growing nation-wide in- 
terest in judicial selection reform, of 


which the Missouri experience is but” 


one example. It is being helped along 
by the efforts and support of the 
American Bar Association, the Ameri- 
can Judicature Society, the National 
Municipal League, your organization, 
and a number of others. It is good 
for the morale of those working for 
court reform in Illinois or any indi- 
vidual state to know just how many 
others there are carrying on a similar 
battle elsewhere. 


First of all, I should mention one 
state that actually preceded Missouri 
in major judicial selection reform. The 
California plan was adopted six years 
before Missouri's, in 1934. It provides 
for appointment by the governor, sub- 
ject to periodic non-competitive elec- 
tion, but it differs from the Missouri 
plan in one important particular. In- 


stead of submitting nominations in 
advance of appointment, the commis- 
sion only ratifies or approves appoint- 
ments by the governor after they are 


made. This is so much less valuable 
a device, and is viewed so dimly by 
so many of the California lawyers 
themselves, that Missouri rather than 
California is generally looked upon 
as the leader in judicial selection re- 
form. However, the very substantial 
merits of the California plan ought 
not to be ignored nor discounted. 


A complete judicial selection sys- 
tem in full conformity to the Kales 
pattern as endorsed and promoted 
by the American Judicature Society 
and the American Bar Association 
was incorporated in the constitution 
drafted by the Alaska constitutional 
convention last winter and adopted 
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by the voters of that territory last 
spring in anticipation of statehood. 
Although not yet a fait accompli, the 
Alaska plan will be one as soon as 
Congress acts favorably on Alaska’s 
bid for statehood, and Alaska will 
then be one jump ahead of Missouri, 
for the Missouri plan presently ap- 
plies only to the appellate courts and 
the trial courts of the metropolitan 
centers while the Alaska plan will be 
state-wide. 


In one other jurisdiction judicial 
selection reform partially following 
the Kales plan is already a fait ac- 
compli. About ten years ago Ala- 
bama bar leaders began promoting 
the A. B. A. plan in that state. Its 
progress through the legislative pro- 
cess resembled in some ways Little 
Black Sambo’s walk through the 
jungle. Sambo, you remember, started 
out resplendent in a brightly-colored 
new suit and an umbrella, but he met 
a series of tigers all of whom threat- 
ened to devour him, and each one 
was appeased only by the sacrifice 
of one item of Sambo’s costume until 
by the time the walk ended Little 
Black Sambo was just about stripped. 
Well, the sponsors of the Alabama 
proposal pushed it through to final 
approval by the voters, but by that 
time it had been stripped to apply 
only to the circuit court of Jefferson 
County (Birmingham), and to in- 
clude only the nominating commis- 
sion. Judges so nominated and ap- 
pointed go before the voters there- 
after the same as any other public 
officer, without protection against 
competition on the ballot. Since the 
plan went into operation in 1950 there 
have been three vacancies on that 
ten-judge court. The governor, who 
never approved the plan, made the 
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first two appointments under it, but 
he did not like any of the nominees 
for the third vacancy and so he de- 
clined to act. Nearly a year later, 
the Birmingham delegation in the leg- 
islature drafted an amendment to the 
plan which provides that if the gov- 
ernor does not act within sixty days, 
the chief justice may make the ap- 
pointment. That amendment was 
submitted to the voters along 
with twenty-nine other constitutional 
amendments (far too many, of 
course), and it was the only one of 
the thirty that won approval. The 
sequel to the story is that as soon as 
that vote had been announced, the 
governor went ahead and made the 
appointment, before the chief justice 
could get to do it! 


That is the story so far as concrete 
accomplishments to date are con- 
cerned. But in something like half 
or more of the remaining elective 
states efforts for judicial selection re- 
form are in various stages of promo- 
tion. Although the boundaries are 
necessarily somewhat vague, they can 
be classified roughly in six main 
groups. 


The first group we shall designate 
as Group A, since judicial selection 
in those states is Already Appointive. 
These are the Atlantic coast states 
I mentioned—Connecticut, Delaware, 
Maine, Massachusetts, New Hamp- 
shire, New Jersey, Rhode Island, 
South Carolina, Vermont, and Vir- 
ginia. In these states, all or nearly 
all judges are appointed by the gov- 
ernor or by the legislature. In Florida 
supreme court judges are elected, cir- 
cuit judges appointed. It would be 
a mistake to suppose that there is no 
need nor sentiment for judicial selec- 
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tion reform in any of these states. In 
Connecticut, for example, there has 
been the spectacle in recent years 
of wholesale replacement of judges 
of one political faith by appointees 
of the other party, and there is some 
restlessness over the present situation 
in Rhode Island. But most of these 
states are well satisfied with the ap- 
pointive judiciary, and in New Jersey, 
for example, when the judiciary 
article was completely rewritten in 
1947 and the court system reorganized, 
simplified, and modernized, there 
was no thought of changing to any- 
thing other than appointment of all 
judges by the governor with approval 
by the state senate. In that same 
group, of course, is the huge federal 
judiciary. 

Group B, which we might designate 
as those that have Brought home the 
Bacon, or have judicial selection re- 
form in the Bag, includes those we 
mentioned—Missouri, California, Alas- 
ka, and Alabama. It is not suggested 
that there is nothing more to be done 
in these states—quite the contrary. In 
each of them, however, at least one 
goal has been fought for and won, 
and they deserve credit for it. 


Group C is a rather large one in 
which Current Campaigns are Com- 
ing along. Here, I am glad to say, 
our own state of Illinois is to be 
found, along with Colorado, Kansas, 
Michigan, Montana, New York, Ohio, 
Pennsylvania, Texas, and Wisconsin. 
New York, like Illinois, is in the throes 
of a battle for comprehensive judicial 
reform, of which judicial selection is 
just one feature, and, as may yet hap- 
pen in Illinois, judicial selection re- 
form has been tossed to the tigers in 
the hope of getting some of the rest 
of the program over. However, a new 
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group dedicated to this particular 
project has recently been organized 
and may yet salvage something. I 
learned at the Memphis meeting that 
they have hopes of increasing by more 
than a hundred the number of New 
York city judges to be appointed by 
the mayor rather than elected. A 
state-wide organization in Michigan 
was working to put a Missouri-type 
plan on the ballot by initiative, but 
fell short of the number of signatures 
needed by the filing deadline. Simi- 
lar plans already drafted are to be 
presented to the legislatures of Colo- 
rado and Montana, with bar associa- 
tion endorsement and sponsorship, for 
constitutional amendment. Such plans 
have been in process of state-wide 
promotion in Pennsylvania and Texas 
for a number of years. In other states, 
bar association committees are work- 
ing out the details of plans to which 
the associations are already com- 
mitted in principle, and this is one 
feature of the many-sided program 
on which the Wisconsin Bar Asso- 
ciation has been making amazing 
progress. 

The fourth group is D for Dim 
or Doubtful. It includes Arizona, 
Georgia, Idaho, Indiana, Iowa, Louisi- 
ana, Maryland, Oklahoma, South 
Carolina, Washington, West Virginia, 
and Wyoming. In some of these so 
far only a few bar leaders here and 
there have ventured to lift their 
voices; in others the project has 
reached the stage of bar association 
sponsorship and drafting, but progress 
is too slow to warrant listing them in 
the previous group; in some of them 
the pace of former progress has 
slackened but the project's sponsors 
are still hanging on. 

Group five is E for Eclipse. Judicial 
selection reform has been fought for 
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in these states and has had a set- 
back of one kind or another and is 
presently in eclipse. They are Arkan- 
sas, Florida, Nebraska, and New 
Mexico. In 1951 the New Mexico 
voters rejected a Missouri-type plan 
sponsored by the state bar and a state- 
wide group of professional and lay 
organizations. Florida tossed judicial 
selection reform out rather early in 
the judicial reorganization plan that 
was approved by the voters at this 
month's election. Nebraska tried for 
an initiative petition a few years ago 
and came up short on signatures, and 
I think nothing has been done since 
then. A lot of work was done on a 
comprehensive judicial reorganization 
plan for Arkansas about ten years ago, 
but it never got past the bar asso- 
ciation and I have not heard from it 
in recent years. 

That leaves something like eight 
states—Kentucky, Minnesota, Missis- 
sippi, Nevada, North Dakota, Oregon, 
South Dakota, and Tennessee—for a 
last group that might be headed F, 
except that I can’t think of any word 
beginning with “f” to describe them. 
Not “failure” because you don't fail 
if you don’t try, and I am not aware 
that any effort has been made in 
these states; not “feeble” because even 
a feeble man can wiggle a finger or 
flick an eyelash, and I am not aware 
that even that much has been done 
in any of these. However, I may have 
missed something in any or all of 
these, and if so, and if this ever gets 
in circulation in those states, I will 
probably hear about it. I hope that 
proves to be the case. 

Divide the states into roughly four 
groups, and one of them comprises 
the “A” states just mentioned with 
some kind of appointive plan already 
in operation. Now take the rest of 
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the states and divide them into four 
again. One is the “F” group above 
—those that are inactive, as far as 
I know, with respect to judicial se- 
lection. In all the rest, comprising 
well over half of the whole, judicial 
selection either is in the bag, as in 
Missouri, or is being or has been 
fought for—unsuccessfully as in New 
Mexico, heatedly as in Illinois and 
New York, or to a greater or lesser 
extent as you turn from state to state. 
I hope this will make you feel, as I 
said before, that yours is not a lone 
struggle, but that you are participat- 
ing in a nation-wide crusade of con- 
stantly increasing momentum, for bet- 
ter courts, better judges, and better 
justice. 


[Author's Note: The following de- 
velopments since this speech was de- 
livered in November, 1956, should 
be noted: 


The Kansas legislature has approved 
for submission to the voters a Mis- 
souri-type plan applicable to supreme 
court justices. This was helped along 
by public indigation over a political 
“triple play” in which, a few days 
before the end of his term, the out- 
going governor resigned, a supreme 
court justice retired, and the lieuten- 
ant governor, sworn in for a brief 
term as governor, appointed his prede- 
cessor to the court post. A three- 
year survey of the courts of the Los 
Angeles area by Professor James G. 
Holbrook of the University of South- 
ern California, just published, recom- 
mends among other things that the 
judicial qualifications commission be 
enlarged and made a nominating 
rather than a confirming agency. The 
recommendation has the support of 
the chief justice and many prominent 
lawyers and public officials. Missouri- 
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type plans were introduced in the 
legislatures of Colorado and Montana 
but failed to pass. At this writing the 
comprehensive judicial reform pro- 
gram in Illinois has a good chance 
of getting through the legislature, op- 
ponents of judicial selection reform 
having indicated their willingness to 
set that issue over to a special refer- 
endum in 1960. The judicial selection 
reform program in Michigan, which 
came to a halt last summer when its 
sponsors fell short of the necessary 
number of signatures to an initiative 
petition, got a new lease on life in 
March when the state was shocked 
by an intensely partisan campaign for 
several supreme court judgeships in 
spite of the non-partisan ballot. The 
Ohio State Bar Association has made 
judicial selection reform a major 
project and right now is gathering its 
forces for an all-out effort. } 

And now may I close with a word 
about the campaigning. The draft- 
ing of the text of an amendment to 
the judicial article of a state constitu- 
tion is certainly a job for lawyers. 
Even if the League of Women Voters 
were to decide to undertake it, you 
would be forced to hire an attorney 
to do it. But conducting a campaign 
for its adoption, once it is drafted, is 
quite a different operation. There 
is only one spectacle more pitiful 
than a public relations practitioner 
writing his own will, and that is a 
bar association attempting to carry 
on its own campaign for adoption 
of a major constitutional reform. Per- 
haps you saw the long article in one 
of the newspapers a day or two after 
the election describing the techniques 
of the Eisenhower campaign. I men- 
tion it not to offer it as a model nor 
to pass judgment on its features at 
all, but simply to point out that the 
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whole area of the article—the tim- 
ing of the speeches, the handling of 
the issue of the President’s health, 
and so on, were all matters deeply 
involved in the special domain of 
another profession quite distinct from 
the profession of the law—the profes- 
sion of public relations. It is im- 
possible to put over a successful ju- 
dicial reform campaign without due 
consideration and proper handling of 
like problems, and unless he has had 
the requisite training and experience 
in the field of public relations, every 
lawyer is an amateur with respect 
to it. 


Wherever major judicial reform 
projects have succeeded, it has been 
with the advice and active direction 
of competent professional public re- 
lations counsel. It was true in Mis- 
souri. It was true in New Jersey. 
Where they have failed, one of the 
reasons has been inadequate attention 
to this factor. By the admission of 
New Mexico bar leaders themselves, 
the New Mexico campaign of 1951 fell 
down at this point. Mr. M. B. Marshall 
of New York City, who had made a 
lifelong specialty of supervising this 
type of campaign, and who had a 
great deal to do with the Missouri 
achievement, had been engaged to 
direct the Michigan effort at the time 
of his sudden death in 1954. I have 
a belief amounting to a conviction 
that if Mr. Marshall had lived Michi- 
gan voters a week ago would have 
added the Wolverine State to the “B” 
list. But there are other Marshalls. 
Their services are rather expensive— 
ibout as expensive as those of a good 
lawyer. But don’t forget that a part 
of their job is seeing to the raising of 
funds for the campaign, of which their 
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own fees are but an insignificant drop 
in the bucket. 

I have told the story of the blintzes 
before, but it seems to be in point 
here. The elderly Jewish workman 
came home blue and discouraged and 
his wife asked him what was the 
matter. 

“I was working up in a rich home 
this afternoon,” he said, “and they are 
going to have blintzes for dinner to- 
night. I suppose I'll end my days 
without ever having tasted a blintz.” 

“Well, why didn’t you tell me?” 
said his wife. “I'll make them for 
dinner tonight myself.” 

And so she got down the recipe 
book. But her face clouded over. 

“It calls for a dozen eggs,” she said. 
“I don’t have any eggs.” 

“Make them without eggs,” was his 
response. 

She read on. 

“It takes two cups of cream,” she 
said. “I have no cream.” 

“Use milk,” said her husband. 

And so it went, as to two or three 
other expensive ingredients. She made 
the blintzes and set them before her 
husband. After the first couple of 
mouthfuls he turned to his wife with 
a look of disappointment and disillu- 
sionment. 

“You know, Sarah,” he said, “I can't 
figure out what those rich people 
see in these blintzes anyway.” 

I think my point is fairly clear. If 
you leave out an essential ingredient, 
don’t be surprised if the product is a 
disappointment. 





APPENDIX: Following is the text 
of the resolution adopted by the 
House of Delegates of the American 
Bar Association at its meeting in Co- 
lumbus, Ohio, in 1937: 

(Continued on page 155) 








OUR CONSTITUTIONAL PHILOSOPHY 


Concerning the Significance of Judicial Review 
In the Evolution of American Democracy 


By JUSTICE STANLEY F. REED 


at the Annual Banquet 
Kentucky State Bar Association 
Lexington, Kentucky, April 4, 1957 


After expressing his appreciation of the opportunity of addressing the 
Kentucky Bar Association after years of public service, Mr. Justice Reed said— 

Only a little more than a month ago, upon my relinquishment of a place 
on the bench of the Supreme Court, my chambers were moved from the 
private area adjacent to the courtroom to the public entrance side. There 
from my desk chair I look across the Park and Plaza to the Capitol. The shift 
of view gives a perspective that stimulates reaches of thought beyond the 
adjudicative proceedings which have absorbed my time for more than two 
decades. But as more than fifty busy years have now passed since I began 
my legal studies, it is quite natural that this excursion beyond judgments 
should have a legal coloring. My topic today was selected to enable me to 
talk to you on the significance of judicial review in the evolution of our 
Constitutional Democracy. 

To narrow my talk to manageable proportions, I put aside the interesting 
phases of judicial review that relate to procedural or jurisdictional problems. 
The Bar is well aware that the Constitution itself creates the Supreme Court 
and gives it original jurisdiction over cases in which foreign diplomats or 
states are parties and that it has appellate jurisdiction as to law and fact 
under such regulation as Congress shall make. 

There is nothing sacrosanct in the right to judicial review. Few govern- 
ments allow judicial review on the issue of the constitutionality either of 
legislation or of executive action. The power of courts to pass upon the 
conformity of such actions with constitutional requirements was an American 
contribution to the evolution of democracy. 

Since in a Republic, “all the citizens, as such, are equal, and no citizen 
can rightfully exercise any authority over another, but in virtue of a power 
constitutionally given by the whole community,”! machinery was necessary 
to adjudge rights. The seventeenth century philosophers who taught the 
theory of the inherent rights of man left unnamed the arbiter whose decision 
would determine when fundamental rights were invaded by government. 
Obviously each individual cannot decide that for himself. “Fire burns both 
in Hellas and Persia; but men’s ideas of right and wrong vary from place to 


* Penhallow v. Doane’s Adm., 3 Dallas 54, 93. 
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place.” If we are all to have our way, each would have a universal war 
against everyone—“bellum omnium contra omnes.” Everybody would sit in 
judgment on everybody. The solution was found in judicial review of actions 
challenged as unconstitutional. While the power to declare state and federal 
laws unconstitutional is nowhere expressly granted to the federal courts, the 
expressions in the Constitutional Convention, the explanations in the Federal- 
ist, the early and continuous line of decisions by men familiar with the 
purposes of the Founders and the almost universal acceptance of the necessity 
for an arbiter have settled the question of judicial review for constitutional 
issues. The alternative is final determination of compliance with constitu- 
tional mandates by Congress or by the Executive. Since both of these arms 
of government have the power to initiate governmental action and originate 
public measures in the heat of political conflicts and the height of popular 
discontent, the judiciary, which can only interpret and condemn after public 
hearing and which is without affirmative power to enact or administer, has 
been accepted as the arbiter of disputed issues of federal constitutional law. 
By Marbury v. Madison the power over federal action was established and 
by the Court’s interpretation of the Supremacy Clause a similar power was 
recognized as to constitutional issues in state courts.* From this judicial power 
constitutional decisions have come from time to time that have had pro- 
nounced effect upon the development of the Nation. Judicial review has 
proven a workable political procedure. 

Many court decisions, based on statutory construction, are important, 
sometimes destructive of or limitations on congressional purpose to accom- 
plish social or economic changes.* Congress can remedy such decisions by 
curative legislation. But constitutional judgments adverse to the general field 
of legislation may set back advances for decades, as happened with minimum 
wages for women‘ and child labor.® 

Such adverse rulings may require the tedious process of constitutional 
amendment, as did the ruling in 1793 in Chisholm v. Georgia® on the right 
of a citizen of a state to sue another state in the Supreme Court of the 
United States. This decision brought prompt action through the Eleventh 
Amendment, February 7, 1795. The judgment holding unconstitutional the 
income tax act of 1894 in Pollock v. Farmers Loan & Trust Co., 157 U. S. 429, 
was remedied by the Income Tax Amendment, No. 16, ratified in 1913. It 
took the adoption of the Fourteenth Amendment and the War between the 
States to set aside the Dred Scott decision denying federal citizenship to 
Negroes. Our experience with the manufacture and sale of liquor is unique. 





* Cohens v. Virginia, 6 Wheat. 264. 

* United States v. Congress of Industrial Organization, 335 U. S. 106; cf. United States 
v. International Union, decided March 11, 1957; Arrow-Hart v. Commissioner, 291 U. S. 
387. Clayton Act Amendment of 1950, 64 Stat. 1125. 

* Adkins v. Children’s Hospital, 261 U. S. 525; West Coast Hotel Co. v. Parrish, 300 

. S. 379. 
* Hammer v. Dagenhart, 247 U. S. 251; United States v. Darby, 312 U. S. 100. 
*4 Dallas 419. 
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It took the Eighteenth Constitutional Amendment to bar the trade legally 
and the Twenty-first to repeal it. As the power of Congress to enact the 
National Prohibition Act rested on the Eighteenth Amendment, the repeal 
of the amendment invalidated the power and thus withdrew jurisdiction of 
the courts from pending prosecutions. United States v. Chambers, 291 U. S. 
217. 

Occasionally other means than amendments are available to overcome 
constitutional decisions contrary to purposes desired by the people. Thus 
the Tidelands decisions were rendered innocuous by the Submerged. Lands 
Act.?. The Court even suggested how the limitations of Southern Pacific v. 
Jensen could be avoided in Washington v. Dawson & Co., 264 U. S. 219, 227. 

The difficulties of court reversal and constitutional amendment, as well 
as full recognition by the Court of the deference due the conclusion of Con- 
gress on the validity of legislative enactments, and the conclusions of the 
states in their interpretation of constitutional power, has led the Court regu- 
larly to refuse to decide constitutional issues except when inescapably pre- 
sented. Rescue Army v. Municipal Court, 331 U. S. 549, 568, IV. Often 
decisions have implications wider than the immediate issues. 


The desirability of acting only judicially and of avoiding interference 
with Congress or the Executive led the Court early to decline to give advisory 
opinions. In 1793 President Washington, through his Secretary of State, 
Thomas Jefferson, asked the Court to advise him on certain abstract questions 
of law.8 The answer came promptly against the propriety of extra-judicially 
deciding such questions.® 

The Nation has accepted the conclusion that the better way, when con- 
stitutionality of action is doubtful, is to exercise admitted powers of legisla- 
tion or to use the authority of administration or to proceed by litigation, so 
that the test of constitutionality may arise in a judicial proceeding.?° 





"Cf. Alabama v. Texas, 347 U. S. 272, with United States v. California, 332 U. S. 19, 
and United States v. Texas, 339 U. S. 707. 

*E. g., Do the treaties between the United States and France give to France or her 
citizens a right, when at war with a power with whom the United States is at peace, to 
fit originally in and from the ports of the United States vessels armed for war with or 
without commission? 

*See Hart & Wechsler, The Federal Courts, p. 75; Advisory Opinions on the Con- 
stitutionality of Statutes, 69 Harv. L. Rev. 1302. 

* See President Franklin D. Roosevelt’s letter to Representative Hill referring to the 
Guffey Coal Control bill, July, 1935, “I hope your committee will not permit doubt as to 
constitutionality, however reasonable, to block the suggested legislation.” The bill was 
passed as the Bituminous Coal Conservation Act of 1935 and promptly held unconstitu- 
tional in 1936, Carter v. Carter Coal Co., 298 U. S. 238, because wages and working 
conditions in the coal industry were local conditions. In 1937 the new Bituminous Coal 
Act was enacted, and upheld April 29, 1940, in Sunshine Coal Co. v. Adkins, 310 U. S. 
381, which said of price regulation, p. 396, “The commerce clause empowers it to under- 
take stabilization of an interstate industry through a process of price-fixing which safe- 
guards the public interest by placing price control in the hands of its administrative 
representative.” 
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In another way, too, the Supreme Court has avoided intrusion into other 
branches of government. It refuses to consider what are called “political 
questions.” The Court took this position in 1849 in Luther v. Borden, 7 
How. 1, where two rival parties in Rhode Island had contended violently 
under separate constitutions for political power. The Court refused jurisdic- 
tion, saying, p. 42, that as the guarantee of a “Republican Form of Govern- 
ment” rests with Congress, that body must decide which is the “established 
one in a State.” This ruling was reiterated in Texas v. White, 7 Wall. 700, 
a case involving the reconstruction of the governments of the Confederate 
States. Kentucky came under the influence of this ruling in Taylor v. Beck- 
ham, 178 U. S. 548, when the Supreme Court recognized the right of our 
state to submit contested elections to the Legislature. That was when the 
Taylor-Goebel contest racked the Commonwealth through assassination and 
martial law. We were left to settle our own political disputes. The Court 
only recently refused jurisdiction to set aside state congressional districting 
on the ground the distribution of population was unfair. Colegrove v. Green, 
328 U. S. 549. 

Again the Court has avoided the impasse of unconstitutionality by 
overruling prior constitutional decisions, explicitly or by implication. Such 
controversial areas of legislation, as minimum wages and child labor, referred 
to above, were thus in later years opened to federal legislation on re-examina- 
tion in newly presented cases. See notes 4 and 5. Particularly significant 
rulings of that type culled from a plentiful list are: Graves v. New York, 
overruling after 68 years Collector v. Day on immunity from taxation of the 
salaries of state and federal officials;!1 Erie R. Co. v. Tompkins, overruling 
after 95 years Swift v. Tyson on the effect of state law in federal diversity 
cases;!? Board of Education v. Barnette,’* overruling Minersville School Dis- 
trict v. Gobitis, the Flag Salute case.'* 

On reconsideration of judicial determinations of constitutionality, I think 
it quite clear that the sound rule is that expressed by Chief Justice Taney in 
the Passenger Cases: 


“After such opinions, judicially delivered, I had supposed that ques- 
tion to be settled, so far as any question upon the construction of the 
Constitution ought to be regarded as closed by the decision of this court. 
I do not, however, object to the revision of it, and am quite willing that 
it be regarded hereafter as the law of this court, that its opinion upon 
the construction of the Constitution is always open to discussion when 
it is supposed to have been founded in error, and that its judicial authority 
should hereafter depend altogether on the force of the reasoning by which 
it is supported.” 7 How. 283, dissenting, at 470. 





"306 U. S. 466. 
“304 U. S. 64. 
*319 U. S. 624. 
* See notations on the practice in Burnet v. Coronado Oil & Gas Co., 285 U. §. 393, 
106-407; Helvering v. Griffith, 318 U. S., at 401, n. 2; Smith v. Allwright, 321 U. S., at 
665, n. 10; Wheeling Steel Corp. v. Glander, 337 U. S., at 580, n. 4. 
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Indeed, considering the difficulties of constitutional amendment, the rule 
of stare decisis would not do for such decisions. The dead would rule the 
living. In England, where parliament may readily remedy undesirable results 
flowing from judicial opinions (there being no written constitution), there is 
a strict application of stare decisis.1° But in the Privy Council, when appeals 
are heard from the realm beyond the seas, often with written organic instru- 
ments, a rule of constitutional re-examination is applied.1® 


As new governmental problems emerge, either of administration or legis- 
lation, they give rise to constitutional determinations accepting or rejecting 
the solutions proposed. So in the early nineteenth century, when Marshall's 
Court had before it the struggle of the states to preserve for their courts 
determination of the constitutionality of the use. of federal power in federal 
matters, affecting both governments, great decisions were handed down 
which welded the Nation into a unit for matters of national concern and 
preserved to the states matters essentially local in character. Calder v. Bull‘? 
had adumbrated the conclusions later announced in Marbury v. Madison and 
Cohens v. Virginia that the Supremacy Clause made the decisions of the na- 
tional courts controlling in federal matters. 

McCulloch v. Maryland established national power upon an effective 
basis when the Court announced that when the end is legitimate, all appro- 
priate means adapted to that end may be employed. This ruling, necessary 
for the exercise of national sovereignty, was rested on the Necessary and 
Proper Clause.18 Upon it has been built the national banking and federal 
reserve system, as well as the great network of subsidiary financial agencies 
that make credit available to farmers, home builders, and loan associations, 
and protect the savings of the people. 

On the other hand, to protect local power, Barron v. Baltimore!® declared 
a part of the Bill of Rights, insofar as it required compensation for private 
property injured by changes in streets, was not applicable to the states. The 
reason given was: 


“In almost every convention by which the constitution was adopted, 
amendments to guard against the abuse of power were recommended. . . . 
These amendments contain no expression indicating an intention to apply 
them to the state governments.” 7 Peters at 250. 


Similarly the adoption of the Fourteenth Amendment did not bring all the 
guarantees of the Bill of Rights to the states; for example, those of indictment 
by a grand jury,?° or trial by a twelve-man jury.?!_ It did bring to everyone 
in every situation that is ruled by law those protections that are “implicit in 


* London Street Tramways v. London County Council, 1898 A. C. 375, 379. 
* Read v. Bishop of Lincoln, 1892 A. C. 644, 655. 

"3 Dallas 386. 

* McCulloch v. Maryland, 4 Wheat. 316, 419. 

*7 Peters 243. 

* Hurtado v. California, 110 U. S. 516. 

™ Maxwell v. Dow, 176 U. S. 581. 
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the concept of ordered liberty.”22_ The Fourteenth Amendment did not limit 
due process to the guarantees of the Bill of Rights.** 

With the adoption of the last of the War Amendments, the Fifteenth, on 
the right to vote, the Nation turned from the major questions concerning 
national vis-a-vis state sovereignty to the problems arising from the growing 
industrialism, burgeoning corporations, conflicting governmental regulations. 
Principles of private rights were combatted by discontents with the world as 
it was; new social responsibilities pressed for solution. 

A determination that had far-reaching results soon came down—Santa 
Clara County, California v. Southern Pacific Railroad (1886), 118 U. S. 394— 
deciding that the word “person” in Section I of the Fourteenth Amendment 
included corporations under equal protection. The Santa Clara case was the 
determinate decision in the California series of famous railroad tax cases 
passing through the courts to decide the legality of state railroad assessments 
and classification. The ruling was short: 


“Mr. Chief Justice Waite said: The court does not wish to hear 
argument on the question whether the provision in the Fourteenth Amend- 
ment to the Constitution, which forbids a State to deny ta any person 
within its jurisdiction the equal protection of the laws, applied to these 
corporations. We are all of opinion that it does.” P. 396. 


It occurred after lengthy discussion in the brief for defendant®* and the 
ruling, 1882, in the Railroad Tax Cases by Justice Field, on circuit, 13 F. 722. 
He then said: 


“A similar provision is found in nearly all of the state constitutions; 
and everywhere, and at all times, and in all courts, it has been held, 
either by tacit assent or express adjudication, to extend, so far as their 
property is concerned, to corporations. And this has been because the 
property of a corporation is in fact the property of the corporators.” 
Pp. 746-747,25 


Delphin Delmas, an able and eloquent barrister of California, represented 
Santa Clara County and conceded that “Of course, corporations are persons, 
and, of course, they are protected by the Fourteenth Amendment.” Brief for 
plaintiff, No. 464, 1885 Term, U. S. Sup. Ct., p. 29. In 1889 the ruling was 
held to cover not only equal protection but also due process.2® With the 
Santa Clara decision the Fourteenth Amendment was established and has 
been maintained as a shield of equal justice for all, for the stockholder and 
homeowner alike.?7 





* Id., 325; Adamson v. California, 382 U. S. 46, 52, dissent 87; Wolf v. Colorado, 
338 U.S. 25. 

* Adamson v. California, 332 U. S. 46, dissent 91, 124. 

™“ Sanderson, Brief for the County of Santa Clara, No. 464, 1885 Term, U. S. Sup. 
Ct., p. 28; Brief for County of San Bernardino, No. 619, 1885 Term, p. 69. 

* See McLaughlin, The Court, Corporation and Conkling, 46 Amer. His. Rev. 45. 

* Minneapolis & St. L. R. Co. v. Beckwith, 129 U. S. 26, 28. 

*™See Conn. Gen., 308 U. S. 77; Wheeling Steel Corp. v. Glander, 337 U. S. 574; 
’. P. C. v. Pipeline, 315 U. S. 586. Cf. Hague v. C. I. O., opinion of Stone, J., 307 
U, §. 496, 527. 
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Between the Santa Clara case and the Great Depression, the history of 
the struggle for regulation of industry through the Sherman and Clayton Acts, 
the Interstate Commerce and similar enactments, seems today, constitutionally 
speaking, rather uneventful. It is true there were dramatic moments, as when, 
if the tale is accurate, the virile head of a great railroad personally booted 
an examiner down the steps, but there was no effective, sustained dissent 
from the view that legislative bodies can regulate the taxes or rates of public 
utilities. The litigation over the way and by whom this should be accom- 
plished was voluminous. Administrative law developed as a field of law in 
itself. Increased wealth and educational opportunities for everyone, the 
broadening viewpoint of foreign contacts through war and travel, encouraged 
our people to seek better things for themselves, more culture, more leisure, 
better health, and social welfare. Then came the Depression. 

One must recognize in examining constitutional history for a guide toward 
progress, the innate conservatism of the law, its habit of holding firmly to the 
existing order. One must recognize, too, that lawyers are not as conservative 
as the law. New social or economic problems stimulate discontent with older 
concepts that seem to have failed. Old understandings will be applied to new 
situations. Fresh approaches will be adopted to find solutions. So it was in 
the thirties. 

The Court’s determination that the Federal Commerce Clause permitted 
regulation of acts that affected commerce, as well as that commerce itself, 
laid a framework for elaborate structures of national economic and _ social 
policy. This determination was made in the Shreveport case, 1913, where the 
then Mr. Justice Hughes upheld I. C. C. power over intrastate railroad 
rates. He said: 


“While these decisions sustaining the Federal power relate to 
measures adopted in the interest of the safety of persons and property, 
they illustrate the principle that Congress in the exercise of its paramount 
power may prevent the common instrumentalities of interstate and intra- 
state commercial intercourse from being used in their intrastate operations 
to the injury of interstate commerce. This is not to say that Congress 
possesses the authority to regulate the internal commerce of a State, as 
such, but that it does possess the power to foster and protect interstate 
commerce, and to take all measures necessary or appropriate to that end, 
although intrastate transactions of interstate carriers may thereby be 
controlled.”2§ 


Thus, in 1913, there was the genesis of the theory of federal legislative power 
over local activities affecting commerce “among the States.” The recognition 
that federal power over commerce when exercised could control more than the 
actual incident of transportation was a weighty factor in enabling the Nation 
to adjust to the economic problems arising from the depression of the thirties. 
The National Labor Relations Act, the Securities and Exchange Act, and the 
Wage and Hour Act used “power over matters affecting commerce” as the 


* 234 U. S., at 353. 
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constitutional basis for their enactment. They were upheld. A narrower 
interpretation of the Commerce Clause might have required a constitutional 
amendment to accomplish the economic readjustments that enabled the United 
States to pass so well through the change from a conception of government 
as a policeman to maintain order to the idea of it as a public spirited enter- 
prise to aid in those matters that the citizens cannot adequately accomplish 
for themselves without the use of sovereign power. 

Other federal acts intended to aid economic recovery were found consti- 
tutional under other grants of power. For example, the 1935 Social Security 
Act?® gained approval for its taxation features under the provision of Article 
One of the Constitution, authorizing excise taxes and for federal contributions 
under its authority to provide for the General Welfare.*® Fortunately an 
earlier decision, declaring unconstitutional the Agricultural Adjustment Act, 
had decided that expenditure under the General Welfare Clause “for public 
purposes is not limited by the direct grants of legislative power found in the 
Constitution.”*1 

The resources of the Constitution for legislation are multiform. After 
the A. A. A. of 1933 was declared unconstitutional in the Butler case, p. 68, 
as a plan to control agricultural production, the Court upheld the A. A. A. 
of 1938 as a regulation of commerce.** A similar situation developed as to 
the Bituminous Coal Conservation Act of 1935. It was held in Carter v. 
Carter Coal Co., 298 U. S. 238, 308, that the labor “relation of employer and 
employee is a local relation” beyond federal power. 


“And the controversies and evils, which it is the object of the act to 
regulate and minimize, are local controversies and evils affecting local 
work undertaken to accomplish that local result.” 


But the Court a few years later upheld a tax scheme for price regulation of 
coal under the Commerce Clause, which accomplished the result sought by 
the earlier legislation.** 

The revolutionary theory of complete liberty to the individual in the 
pursuit of his own happiness, thought by some of our citizens to have been 
achieved with the United States treaty of peace with Great Britain in 1783, 
proved too heady a draught for the practical affairs of life. Disorders in the 
states and refusal to meet obligations to the Confederation evidenced such 
an abuse of liberty that the reaction brought a demand for the law and order 
of a stronger central government. 

So with the new freedoms and opportunities gained by the economic 
and social advances of the thirties, not for the first time but with greater 
frequency, constitutional cases have appeared which deal with the relation- 
-hip between the individual and the government. Generically these are the 


“301 U. S. 548. 
* Steward Machine Co. v. Davis, 301 U. S. 548; Helvering v. Davis, 301 U. S. 619. 
™ United States v. Butler, 297 U. S. 1. 

™ Mulford v. Smith, 307, U. S. 38, 48, dissent 52. 

* Sunshine Coal Co. v. Adkins, 310 U. S. 381. 
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modern civil rights cases. Individuals have degraded the freedoms into 
licenses. Crime has increased since 1950, as shown by the F. B. I. Uniform 
Crime Reports of 1956, much more rapidly than the population. Adminis- 
tration of the criminal law must proceed, however, with full protection of the 
rights of the lowest criminal. All agree as to that. The disagreements come 
as to when constitutional rights are infringed: the place where the balance 
will be struck between order for the public and the rights of the accused. 
How fine that balance may be is demonstrated by two very recent close 
constitutional judgments of the Supreme Court—In re Groban, holding that 
a citizen who does not claim possible self-incrimination may be required to 
answer administrative inquiries as to the cause of a fire when his counsel is 
barred from the hearing; and Breithaupt v. Abram, holding that a blood test 
by a qualified doctor may be made of a suspected drunken automobile driver, 
unconscious and under arrest. We can be sure that there will be continual 
divisions among judges as to when incidents in prosecutions make otherwise 
valid trials unfair.*+ It is not that there is any division on the constitutional 
principle of fair trial but only as to where the uncertain line of due process 
is drawn. 

Another phase of adjudication on civil rights relates to the employees 
of governmental units. The Association of the Bar of the City of New York 
has been concerned with the Federal Loyalty-Security Program and _ its 
possible detrimental effect on the government personnel faced with inquiry 
into their loyalty. As a consequence a special committee was appointed, 
composed of leading members of the bar. That committee, on account of its 
membership and disinterestedness, had the advantage of conference with 
many well-informed people, of whom some had been highly critical of the 
security program and others had supported it. A report was made in April 
1956 which analyzed—in part criticized and in part approved—the security 
program. It contained conclusions and recommendations, and is one of the 
most complete, objective, and carefully documented discussions of the problem. 


Their recommendations included suggestions for improving the procedure 
and standards for the operation of the security system. For instance, in the 
controversial matter of the confrontation of witnesses, it was suggested that 
the subpoena power be available both to the government and the employee 
under reasonable restriction. The restriction is largely designed to prevent 
use of the subpoena power to disclose undercover agents. 


The committee formed the general conclusion that “charged employees 
are entitled to the maximum amount of confrontation consistent with the 
interests of the government in maintaining an effective program.” Report of 
the Special Committee on the Federal Loyalty-Security Program of the Asso- 
ciation of the Bar of the City of New York (1956) 177. This is quite con- 
sistent with the conclusion reached by Attorney General Brownell and agreed 
to by President Eisenhower March 4, 1955. They then issued this direction: 





“ E. g., Darcy v. Handy, 351 U. S. 454; Gold vy. United States, No. 137, 1956 Term; 
Griffin v. Illinois, 351 U. S. 12; Williams v. Georgia, 349 U. S. 875, 350 U. S. 950; Michel 
v. Louisiana, 351 U. S. 91. 
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“Even though the statute does not provide subpoena power for wit- 
nesses, every effort should be made to produce witnesses at Security Board 
hearings to testify in behalf of the Government so that such witnesses 
may be confronted and cross-examined by the employee, so long as the 
production of such witnesses would not jeopardize the national security.” 


The Committee also considered the problem of successive security 
determinations and concluded that these investigations did not violate the 
provisions of the Constitution against double jeopardy. The reason given was 
that a security investigation is not a conviction. Such investigations look to 
the future for the protection of the government against sabotage and sub- 
version. The security of the Nation cannot be jeopardized by an iron rule 
such as is created by the double jeopardy protection against re-examination 
after an acquittal. The fact must be faced, however, that protection of an 
individual's eligibility for employment by the Government or by private 
industry operating under security regulations, becomes increasingly important 
to the employee with the expansion of government operations, directly and 
indirectly. The Committee said, “Full justice is done to the employee if 
reopening is prohibited in the absence of new evidence.” 

Should prosecution follow, the protection granted defendants in criminal 
trials of course would be available. Such a procedure is in full accord with 
the time-honored method of freeing the government service from undesirable 
employees.*5 I see no reason to deal less carefully with inquiries into a civil 
servant's subversive activities. The understanding of the problem rests 
with Congress and the Executive. They deal with actual difficulties of 
administration. None of the decisions of the Supreme Court have, as yet, 
clarified the extent of the constitutional power of the Government to deal 
with employees suspected of subversive activities. 

The change from the constitutional issues regarding finance, labor and 
the Commerce Clause of the New Deal to the civil rights issues of today is 
illuminated by numerous recent cases involving testimony before legislative 
bodies or courts. Last year one decision, Ullman v. United States,®* did 
much to advance the ability of courts to arrive at necessary facts for judgment 
in such criminal trials. It reaffirmed the rule of Brown v. Walker®7 that 
legislative immunity granted against prosecution displaced the privilege 
against self-incrimination. Since it followed Adams v. Maryland** in con- 
struing the scope of the immunity act to apply to state courts as well as 
federal, it struck from the law, by virtue of the Necessary and Proper Clause, 
that questionable power of one sovereignty, a state, prosecuting on evidence 
obtained by another sovereignty, the Nation, under a grant of immunity. Of 
course, without this grant of immunity, a witness or an accused is protected 





“See dissent, unchallenged as to facts or as to this particular rule of law, in Joint 
\nti-Fascist Refugee Committee v. McGrath, 341 U. S. 123, 206-210. 

“350 U. S. 422. 

"161 U. S. 591. 

"347 U. S. 179. 
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by the self-incrimination charge from giving evidence that would lead to 
his own prosecution.®® 

A series of cases in recent years has reiterated the Supreme Court's inter- 
pretation of the great civil rights of the First Amendment of freedom of 
speech, press, and assembly. Those are the basic rights of our Democracy. An 
enemy of our system of free enterprise may attack our financial and industrial 
practices and proclaim on every corner the virtues of socialism. Opponents of 
our domestic or foreign policies may criticize them and their authors or admin- 
istrators in speech and press. Citizens use these rights freely to advance their 
conception of sound business, politics, or morals. All that is in the spirit of 
democracy, as we know it.4° None contend today, however, that freedom 
of speech is absolute. When grave dangers to national safety arise, the 
Nation is justified in punishing incitement by speech or press to bring 
about its overthrow. That is the teaching of the Dennis case. Those who 
disagree with that decision do so on the ground that the necessary stage of 
danger had not been reached or that such incitement had not occurred. 

These cases I have mentioned illustrate for me the significance of judicial 
review of constitutional issues in the evolution of our democracy. They reflect 
the great legal developments that accompanied the successive popular move- 
ments towards nationalism, industrialism, and equality. Times have changed 
but the imperishable principles upon which our Nation was founded have 
persisted. The constitutional decisions of the Supreme Court have accelerated 
or limited great governmental or political movements. No decision can stop 
them. 

When Charles Evans Hughes, then Governor of New York, used the 
often-quoted phrase “[T]he Constitution is what the judges say it is,” he was 
explaining that citizens would find relief in the courts from the errors of 
administrative agencies, not that courts have arbitrary powers to interpret the 
Constitution. Obviously they have not. All the traditions and opinions from 
Jay to Warren bind them. The Document itself by its words limits the scope 
of interpretation. Ultimate power rests with the people. All know that. 

Would our progress toward true democracy have been more rapid with- 
out judicial review of the constitutionality of enactments or administrative 
action? Is our system of checks and balances, of dual sovereignty—the states 
for local affairs, the Union for national affairs—better than centralized legis- 
lative or executive omnipotence? Sometimes our system interferes with 
prompt action but it assures deliberate judgment. We have been spared the 
gusts of popular frenzy that sweep away the rights of the individual, and 
excessive centralization that shrivels local political administration. 

We have built a Nation and protected precinct autonomy. And, strong 
as our Governments are, an individual can protect himself at the Bar of 
Justice against misuse of their sovereign power. By requiring governmental 
action to proceed within constitutional limits, individual rights have been 
saved from despotic will. That is the significance of judicial review of 
constitutional questions. 

” Hoffman v. United States, 341 U. S. 479; Hale v. Henkel, 301 U. S. 43, 67. 

“” Dennis v. United States, 341 U. S. 494, 502, 581. 
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Chief Justice 
Arthur T. Vanderbilt 
of New Jersey, 
speaking in Chicago, 
Feb. 19, 1957 


JuRIST* 


Evaluates The 
American Bar 


Association... 


“More has been accomplished in the last two 
decades for the improvement of the legal pro- 
fession than in all the previous years. 


“Advances in legal education . . . the canons 
of ethics . . . federal rules of civil and criminal 
procedure . . . the Administrative Procedure 
Act of 1938 ... creation of the office of 
Administrator of the United States Courts . . . the 
Survey of the Legal Profession . . . the formation 
of the American Bar Foundation to carry on 
legal research . . . We have been making strides 
undreamed of 20 years ago. 


“THESE THINGS WOULD NOT HAVE 
BEEN POSSIBLE HAD IT NOT BEEN FOR 
THE AMERICAN BAR ASSOCIATION.” 


If you are not now a member, write for 
information about ABA benefits, includ- 


ing a low cost insurance program, to: 


AMERICAN BAR ASSOCIATION 
Membership Department 
1155 East Sixtieth St: * Chicago 37, Illinois 
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The Selection of Our Judges 








“We need . . . judges beholden to no man, independent and 
honest and—equally important—believed by all men to be inde- 
pendent and honest; judges, above all, fired with consuming zeal 
to mete out justice according to law to every man, woman, and child 
that may come before them and to preserve individual freedom 
against any aggression of government; judges with the humility 
born of wisdom, patient and untiring in the search for truth and 
keenly conscious of the evils arising in a workaday world from any 
unnecessary delay.” —Tue CHALLENGE oF Law Rerorm — Judge 


Arthur T. Vanderbilt® 


The action of the Board of Bar 
Commissioners at its May 31 meeting 
concerning judicial selection (re- 
ported elsewhere in this edition) re- 
flects the response of our Organized 
Bar to mounting public interest in 
our judiciary. 

Recent public discussion of judicial 
reform has no doubt been heightened 
by the dispute between our Court of 
Appeals and the Governor concerning 
the appointment of the Clerk for our 
Highest Court. 

So it is that news and editorial head- 
lines in recent weeks have read “Wo- 
men Voters Urge Court Improve- 
ments” (Louisville Times, February 
28); “Judicial Reforms Needed” ( Ken- 
tucky Times Star, March 20); “Party 
Labels and Judicial Robes” (Courier- 
Journal, February 10), and “Should 
the Judicial System be Given Patch 





*Editor’s Note—As this issue of the Jour- 
nal goes to press we note with sorrow the 


death of Judge Vanderbilt. 
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Work or Complete Overhaul?” (Cour- 
ier-Journal, March 31). 

The tenure and method of selection 
of judges have been considered by our 
Association from time to time over 
the years. In 1942 in an article en- 
titled “Judicial Tenure and Selection,” 
Honorable Blakey Helm of the Louis- 
ville Bar wrote as follows: 

“The present discussion of the 
subject of judicial tenure is not one 
which has arisen by reason of any 
group desiring to sponsor particular 
ideas, but from mature delibera- 
tions by committees which have 
made recommendations from year 
to year. The action of the Ken- 
tucky Bar Association in requesting 
discussion by the bar generally is 
with the idea of determining not 
what one or more particular com- 
mittees may deem advisable, but to 
procure the best judgment of the 
bar generally on the question of 


(Continued on page 155) 
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Martin Roy Kirchhoff, Newport, 
has been named president of the 
Northern Kentucky League of Sav- 
ings, Building and Loan Associations. 

The newly-formed Breakfast Opti- 
mist Club of Louisville announces the 
election of Marion Wiseheart of 
Louisville as president. 


John S. (Jack) Kelley, who recently 
opened his office for the practice of 
law at Bardstown, has been desig- 
nated executive secretary of the 
Bardstown Chamber of Commerce. 


Fred B. Bassman, Newport, was in- 
stalled for his tenth term as Chairman 
of the Board of Governors of the Ken- 
tucky Division of the Cincinnati Auto 
Club. 


The Owensboro-Davies County Bar 
Association has named Randolph 
Kramer, president, Jack Connor, vice- 
president, and John Hager, secretary- 
treasurer for 1957. 


A new assistant on the staff of At- 
torney General Joe M. Ferguson is 
Edward L. Fossett of Falmouth. 


Henry S. Robinson, 95, of Camp- 
hellsville recently celebrated his 75th 
inniversary in the practice. 


Marshall B. Woodson, Jr., an- 
nounces the removal of his law of- 
‘ices from the Kentucky Home Life 
suilding to 406 Marion E. Taylor 
suilding where he will be associated 
n the practice of law with Ed P. 
ackson. 
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OF THE PROFESSION) 


Announcement was made recently 
by Michael Avedisian of the opening 
of his office for the general practice 
of law at 1200 Broadway, Paducah. 


Wilson W. Wyatt, Louisville, has 
been elected a member of the board 
of trustees of the American Heritage 
Foundation which seeks to encourage 
greater participation by. informed 
voters in all elections. Mr. Wyatt 
was also elected recently to the Board 
of Advisers of the Roper Public Re- 
search Center at Williams College, 
Williamstown, Md. 


The newly-elected president of the 
National Association of Women Law- 
yers is Mrs. Victoria Gilbert of Shel- 
byville. 

Blue Cross Hospital Plan, Inc., of 
Kentucky, announces the election of 
James P. Miller, Louisville, as presi- 
dent of that organization. 


Murray L. Brown, London, re- 
signed as United States Commissioner 
to devote full time to his personal law 
practice. 


The Order of Submission to the 
Court of Appeals in the McCracken 
County Bar Association Advisory 
Opinion case has been set aside for 
further study. 


Bruce Lester of Newport has re- 
joined his father, Charles E. Lester, 
in the practice of law there after 
completing a two-year service with 
the Army. 
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Neville Miller Tucker and Ralph 
Harrison Richards, Louisville, were 
recently admitted to practice in the 
6th Circuit Court of Appeals. 


The new chief deputy clerk of the 
United States Court for the Western 
Kentucky District is Mrs. Alma 
Limoges. 

Elvis J. Stahr, Jr., Dean of the Uni- 
versity of Kentucky College of Law 
since 1948, has resigned to become 
Vice Chancellor of University of Pitts- 
burgh. Dr. William L. Matthews, 
Professor of Law, has been named 
the new Dean of the College of Law. 


Harold M. Streets has resigned as 
Assistant United States Attorney for 
the Western District of Kentucky to 
enter private practice in Central City. 


George W. Woodcock, Jr., Browns- 
ville, has formed a partnership with 
Otis White for the practice of law in 
Morgantown. 


It has been announced by Chair- 
man Harry Lee Waterfield that the 
Legislative Research Commission will 
publish a monthly magazine to be 
called “The Commonwealth.” Edgar 
E. Easterly will be the new maga- 
zine’s editor. 

James M. Collier is now associated 
with Louis A. Faurest in the practice 
of law at Elizabethtown. 


Lowell W. Lundy, formerly of 
Pineville, will practice law at Bar- 


bourville. 


Jim Hoge, formerly Trial Attorney, 
Internal Revenue Service in Dallas, 
Texas, has taken a position as tax 
counsel for Cambell Taggart As- 
sociates Bakeries, Inc., of Dallas, 
Texas. This organization operates 
subsidiary companies in 27 states. 
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Former Court of Appeals Judge 
Astor Hogg has been appointed Chief 
Assistant Attorney General of the 
State Department of Highways. 


In March, Assistant Attorney Gen- 
eral M. B. Holifield was presented the 
Governors Award for meritorious 
services to the Commonwealth. Gen- 
eral Holifield died on April 8. 


A. C. Russell has resigned as Dean 
of the University of Louisville School 
of Law effective September 1, 1957, 
to return to full time teaching and 
research. 


Beverly White and J. Marshall Mc- 
Cann, Jr., have formed a new law 
firmi in Winchester. 


State Assistant Attorney General 
William M. Deep has resigned after 
five years’ service to enter law prac- 
tice at Henderson. He has joined in 
the formation of a new firm with Leo 
King and William Branaman. 


The Pulaski County Bar Association 
announced the election of C. Homer 
Neikirk as president, and John G. 
Prather as secretary-treasurer. 


James R. Merritt, Professor of Law 
at the University of Louisville, has 
been awarded a Ford Foundation 
Fellowship to Columbia University. 


The Glasgow Bar Association an- 
nounces the election of Philip H. Wil- 
son as president, Uhel O. Barrick- 
man, vice-president, and Shelley T. 
Riherd, secretary-treasurer. 


Recently at a testimonial dinner 
given at Paris, Judge William Ardery 
was honored on the occasion of his 
completion of twenty-one years of 
service as judge of the 14th Judicial 
District. The city of Paris has named 
a street in honor of Judge Ardery. 
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On March | the Kenton County Bar 
Association inaugurated a Lawyers 
Reference Service with William D. 
Callahan, Clerk of the Kenton Quar- 
terly Court, in charge. 


Robert L. Myre, Jr., Paducah, has 
been appointed assistant United 
States Attorney for the Western Dis- 
trict of Kentucky. 


Justice Stanley Reed, who retired 
from the Supreme Court at the end 
of February, was honored by the Uni- 
versity of Kentucky College of Law 
during the annual Law Day observa- 
tion. A “Justice Stanley Reed Book 
Fund” was presented to the college 
by 28 of the Justice's former law 
clerks. On April 6, Maysville paid 
tribute to Justice Reed at ceremonies 
in which a bronze plaque bearing his 
likeness was unveiled and the name 
of Maysville’s Court Street was of- 
ficially changed to “Stanley F. Reed 
Court.” Chief Justice Warren, Justice 
Clark, and retired Justice Minton 
spoke at the ceremonies. 


On April 14 a granite shaft in 
memory of the late Senator and for- 
mer Vice-President Barkley was un- 
veiled in Paducah. The shaft bears 
on each of its four sides a likeness of 
Barkley and his last spoken words: 
‘I would rather be a servant in the 
House of the Lord than sit in the 
seats of the mighty.” 


John A. Diskin has joined Calvin 
Ray Robinson and William Rummage 
in their law practice in Owensboro. 
Mr. Diskin recently resigned as State 
Commissioner of the Department of 
\eronautics. 


Jack Lowery, Jr., has been ap- 
inted as an assistant to the Jeffer- 


on County Commonwealth's At- 


ormey. 
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The Dixie Optimist Club has re- 
cently elected James R. McGarry, 
Kenton County, as president. 


Jack W. Womack, Lexington, re- 
cent graduate of the University of 
Kentucky College of Law, will be 
associated with Ed P. Jackson in the 
practice of law at 406 Marion E. 
Taylor Building, Louisville. 


The new vice-president and treas- 
urer of Louisville Gas and Electric 
is B. Hudson Milner of Louisville. 


Thomas E. Gates was recently 
sworn in as a Special Assistant At- 
torney General and assigned to the 
Public Service Commission. Mr. 
Gates graduated from the- University 
of Louisville School of Law last June 
and has been serving as a law clerk 
for Judge John R. Moreman on the 
Court of Appeals. 


James M. Todd announces the 
opening of his office in association 
with Lasserre Bradley and David S. 
Weil, 804 Security Trust Building, 
Lexington. 


Carl Ross, Calhoun, has _ been 
elected president of the 45th District 
Bar Association. Alfred Ross, Muhl- 
enberg County, was elected vice- 
president. 


The Ashland Junior Chamber of 
Commerce has named Calvin Gear- 
hart, Boyd County attorney, as the 
city’s outstanding young man of the 
year. 

Mahlon R. Shelbourne has resigned 
as City Prosecutor of Paducah to de- 
vote full time to his private law prac- 
tice. 

Nathan Elliott, Jr., has become a 
partner in the law firm of Harbison, 
Kessinger, Lisle, and Bush of Lex- 
ington. 
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Richard Hinton, Maysville, was 
elected Chef De Gare of the Mason 
County Voiture 1448 of the Forty and 
Eight. 

Robert D. Simmons, recently with 
the FBI, has returned to Bowling 
Green and will be associated with 
J. David Francis in the practice of 
law. 

Don S. Sturgill, Roy J. Moreland, 
and Gardner L. Turner have formed a 
new law firm in Lexington. 

The Bowling Green Bar Association 
announces the election of Marshall 
Funk, president, E. R. Gregory, vice- 
president, and Bob Simmons, secre- 
tary-treasurer. 

S. E. Begley of Frankfort has joined 
the firm of Shackelford and Burnam 
at Richmond. 


Henry C. Neel has opened an of- 
fice for the practice of law at Hender- 
son. 

One of seven attorneys selected by 
the German Embassy in Washington 
to make a thirty-day tour of West 
Germany as guest of the West Ger- 
man Government was Mrs. Laura 
Miller Derry, Louisville. She will 
make a study of the German judicial 
system during the tour. 

J. Thomas Soyars has joined the 
firm of Trimble, Soyars, and Breathitt 
at Hopkinsville. 

The McCracken Bar Association an- 
nounces the election of Albert M. 
Karnes, president, Fred Grimes, Jr., 
vice-president, and Victor Yaffe, sec- 
retary-treasurer. 
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(Continued from page 135) 

“That in its judgment the follow- 
ing plan offers the most acceptable 
substitute available for direct elec- 
tion of judges: 

“(a) The filling of vacancies by 
appointment by the executive or 
other elective official or officials, 
but from a list named by another 
agency, composed in part of high 
judicial officers and in part of other 
citizens, selected for the purpose, 
who hold no other public office. 

“(b) If further check upon ap- 
pointment be desired, such check 
may be supplied by the require- 
ment of confirmation by the state 
senate or other legislative body of 
appointments made through the 
dual agency suggested. 

“(c) The appointee after a period 
of service should be eligible for 
reappointment periodically there- 
after, or periodically go before the 
people upon his record, with no op- 
posing candidate, the people voting 
upon the question, ‘Shall Judge 
Blank be retained in office?’ ” 


(Continued from page 149) 
how to maintain an independent 
judiciary, whose time may be ex- 
pended in the efficiency of their 
work without necessity for giving 
consideration to any questions ex- 
cept those of fact and law involved 
in the particular cases that come 
before them.” — Kentucky STATE 

Bar JounNAL, December, 1942, Vol. 

7, No. 1, page 18). 

In light of the current public in- 
terest in Judicial Selection and Re- 
form, all members of our Association 
should take pride in the fact that 
they, through their elected Commis- 
sioners, have taken the lead in this 
‘mportant matter. 
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Necrology 


Judge Hebbert Henderson, Irvine, 
February 23, at Red Lick, Kentucky. 

MacKenzie Todd Hastings, Louis- 
ville, March 3, at Louisville, Ken- 
tucky. 

George Seymour Weathers, Elkton, 
March 5, at Elkton, Kentucky. 

D. Fred Worth, Fulton, March 7, 
at Fulton, Kentucky. 

James Morris Bishop, Dawson 
Springs, March 6, at McLean, Vir- 
ginia. 

C. E. Rice, Jr., Lexington, March 
19, at Lexington, Kentucky. 

Al M. Marret, Louisville, March 
20, at Louisville, Kentucky. 

J. Dudley Inman, Louisville, March 
21, at Louisville, Kentucky. 

Ellsworth Regenstein, Louisville, 
March 23, at Louisville, Kentucky. 

M. B. Holifield, Frankfort, April 8, 
at Frankfort, Kentucky. 

Warfield Clay Bennett, Richmond, 
April 12, at Richmond, Kentucky. 

Thomas E. Nickel, Greenup, April 
22, at Greenup, Kentucky. 

Noel Franklin Harper, Scottsville, 
April 28, at Scottsville, Kentucky. 

Baldwin C. Burnam, Louisville, 
May 8, at Louisville, Kentucky. 

Robert H. Riggs, Flatwoods, April 
29, at Flatwoods, Kentucky. 

Elbert Corwin Terry, Randolph, 
May 1, at Randolph, Kentucky. 

Edward Curd, Hopkinsville, May 
13, at Hopkinsville, Kentucky. 

Calvin S. Weakley, Ft. Thomas, 
May 14, at Cincinnati, Ohio. 

Judge William G. Pickering, Prince- 


_ ton, May 14, at Princeton, Kentucky. 
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